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 A MATURING INSTITUTION
1920-1956


 The early years of the Georgia Court of Appeals were followed by a period during which the Court matured as a public institution.  During the thirty-five year span from 1920 through 1955, the Court of Appeals consisted of two divisions of three judges each.  The average tenure of the nineteen judges who served from 1920-1956 was almost fifteen years. Six of the nineteen judges later served on the Georgia Supreme Court.  Stability, continuity, and productivity were the hallmarks of this era in the history of the Court of Appeals. 

Although 1920-1956 was a period of stability for the Georgia Court of Appeals, momentous events were taking place on the state, national, and world stages.  Georgia experienced the decline of the cotton-based economy, the Great Depression, and the migration of many Georgians from rural to urban areas as a result of poor economic conditions.  A new generation of political leaders, including Walter F. George, Eugene Talmadge, Eurith D. Rivers, Richard Russell and Carl Vinson dominated state politics, while Franklin D. Roosevelt’s New Deal attempted to guide the nation out of the depression.  World War II shook the world, and in Georgia, the war effort produced an economic boom in the post-war years, but Georgia’s social and political scene faced a struggle over racial segregation. 

The Bench 1920 -1956


All but one of the nineteen Court of Appeals judges serving from 1920-1956 were born before 1900.  Most of these men were of the generation that was born in the horse-and-buggy age, saw the rise of railroads, and lived to see the automobile age.  They were raised in a rural state coming through the reconstruction period following the Civil War and obtained their educations and began their careers in the last years of the nineteenth century and the years leading to World War I.  They hailed from communities across Georgia, from Atlanta to Americus, Baxley, Cuthbert, Dalton, Garden Valley, LaGrange, Liberty Hall, Montezuma, and Wildwood.  Most received their legal training at one of the relatively new law schools, although about one-fourth were trained by reading law under the tutelage of a practicing attorney.  About one-half of the nineteen judges brought to their judgeship practical experience they earned from holding one or more elective offices, with six having served as a mayor.

Initial service on the Court of Appeals was more frequently obtained by appointment than election. Only six 
of the nineteen judges serving between 1920 and 1956, were initially elected to the Court of Appeals. [ Table] - Photos of only Guerry and Hill) Those were Nash R. Broyles, first elected in 1914, Roscoe Luke and William F. Jenkins, elected in 1917 when the Court of Appeals added three judges, Alexander W. Stephens, elected in 1918, Benjamin H. Hill, Jr. who was elected as an original member of the Court of Appeals in 1907, and John B. Guerry, elected in 1933. The other thirteen judges were appointed to a vacancy on the Court usually resulting from a judge’s death or the appointment of a judge to the Supreme Court.


Leadership of the Court

The period from 1920-1956 was characterized by stability and continuity not only in the Court of Appeals as an institution, but also in the leadership of the Court.  (Coordinate with Chapter 1)The first Chief Judge of this era was Nash R. Broyles.   Photo After engaging in private practice, serving as a United States Commissioner, and holding the elected office of City Recorder of Atlanta for sixteen years, Judge Broyles was elected to the Court of Appeals in 1914, and was made Chief Judge in 1919.  He was the longest serving Chief Judge, holding that office until his death in 1947, a total of 28 years.   Georgia saw ten governors come and go during Chief Judge Broyles’s tenure.  Box [At his memorial, Chief Judge Broyles was lauded as a jurist:

No ideologies or intangible philosophies swayed him, nor did popular applause swerve him from his judgment.  A believer in the enforcement of the law, an opponent of trifling technicalities, an advocate of the punishment of the guilty as a protection to society, the volumes in which he wrote contain many a case where he declared that the evidence did not justify a conviction, and the obscure and unknown defendant secured his freedom.  His strength lay in his faith in the eternal principles of right and wrong.  With him a contract entered into fairly was inviolable whether it was that of the weakest person or the most powerful one.  He regarded the individual as the apex of creation, and his rights and obligations were to be so measured. Memorial to Chief Judge Broyles 75 Ga. App. 887 at 888 (1947).

Judge Broyles’s successor as Chief Judge was I. Homer Sutton, (Photo) who served in that role from 1947 to 1954.  Beginning in 1906, Judge Sutton practiced law in North Georgia for twenty years, and served terms as Mayor of Clarkesville, a City Attorney, and a County Attorney.  In 1926, he was elected a Superior Court judge.  As judge, he gained a reputation as fair, impartial, efficient, and was rarely reversed on appeal.  In 1932, Judge Sutton was appointed to the Court of Appeals where he served until his appointment to the Supreme Court in 1954. 

[Box The judicial philosophy of Chief Judge Sutton was described in his Memorial:

In more than 1500 opinions prepared by Judge Sutton for the appellate courts there is ample display of his power to make plain the most complex and confusing issues.  Judge Sutton had a realistic approach to the law based upon the application of logical expectation from the trend of past decisions to the particular facts of each case before the court, as sifted and illuminated by his penetrating and thorough analysis and his amazing powers of memory.  These powers enabled him to write clear and forceful opinions, stated in plain and concise language that is not susceptible to misunderstanding.  Memorial to Judge Sutton, 217 Ga. 873 (1962).]


(Photo) The last Chief Judge of the period 1920-1956 was Jule Wimberly Felton, who became Chief Judge upon Judge Sutton’s appointment to the Supreme Court in 1954, served until 1969 when he, also, was appointed to the Supreme Court.   The roster below lists the other men who were elected or appointed to serve the court during the era of 1920-1956.

•Reason Chestnutt Bell was a former Solicitor and Judge of the Albany Circuit and a trustee of Mercer University.


•Frank Arthur Hooper, Jr. was Fulton County legislator prior to joining the Court 

of Appeals who served out the unexpired term of Judge Bloodworth, and, thereafter, 

was a Superior Court Judge in Atlanta and a Judge of the U.S. District Court, 

Northern District of Georgia.  

•Hugh James MacIntyre was a former Judge of the City Court of Thomasville and Juvenile Court of Thomas County.  He was a trustee of the Georgia State Women’s College.

•John Benjamin Guerry was a former solicitor of Quitman County and a student of history, particularly the Civil War.  He died while in office in an auto crash in route to attend the American Institute of Law in Washington, D.C.  Guerry 
took his oath of office as a Judge of the Court of Appeals a second time when it was discovered a portion of the oath had been omitted from the book used by the Governor when first swearing in the new judge.
•Bernard Clay Gardner succeeded Judge Guerry.  He was a former 
teacher and Solicitor and Superior Court Judge of the Albany Circuit.

•David Monroe Parker was a former Mayor of Baxley and state representative from Ware County.

•Johnson Murphy Claggett Townsend was a star baseball player, a former state representative from Dade County, Assistant Attorney General and Superior Court Judge of the Cherokee Circuit.

•Charles William Worrill attended U.S. Calvary and army schools, was a Texas Ranger and a deputy marshal.  It was said that while serving as a Superior Court Judge of the Pataula Circuit he kept two pistols on his bench.

•Ira Carlisle was a state representative and senator and a Solicitor and Judge of the City Court of Cairo.

•Joseph Dillard Quillian loved to read Greek and Roman classical literature and had been County Attorney of Barrow County, a City Attorney of several cities in that County and a school board member.

.
•Horace Elmo Nichols was an accomplished musician having attended a number of music schools.  He practiced law in Canton where he served as a Solicitor of the Blue Ridge Circuit.  He later served as an Assistant Attorney General and a Superior Court Judge of the Rome Circuit.  He was instrumental in the establishment of the Georgia State University College of Law.

These judges were stewards in the task of building the Court of Appeals as an institution and developing in Georgia a proud tradition of appellate review.  

Continuity 

The stability and continuity reflected in the history of the judges of the Court of Appeals in this era also applies to the dedicated service of court personnel.  During the period 1920-1956, only two persons served as Clerk of Court.  Logan Bleckley served from 1907-1938.  (Photo) His successor, William G. England, (Photo) served from 1938-1957.  England was employed a total of 40 years by the Court first as secretary to the judges and then as Clerk of Court.  In addition, only three persons served as Reporter of Decisions during this period: George W. Stevens (1897-1943), B.W. Fortson (1943-1945) and Arthur H. Codington (1945-1962).   B.W. Fortson had been a representative in the Georgia legislature and superintendent of schools in Calhoun County; he was also the father of Ben W. Fortson, Jr. who later served as the Secretary of State of Georgia. (Photos)


From 1920-1956, there were very few legislative acts directly affecting the Court of Appeals.  There was no legislation affecting the size and structure of the Court of Appeals in this period, but three acts did affect the Court.  First, in 1943, the General Assembly passed legislation creating the position of Judge Emeritus, allowing judges of the Court of Appeals who reached 70 years of age and 10 years of judicial service to be appointed Judge Emeritus upon resignation from the court and receive two-thirds of a judge’s salary.  Secondly, the jurisdiction of the Court of Appeals was altered in 1945, when the Constitution was amended to give the Supreme Court jurisdiction in equity cases, habeas corpus cases, and cases involving extraordinary remedies. Lastly, in an act very important to the future of the Court, the legislature authorized the construction of a State Judicial Building to be completed in 1956. (Photo of construction)


Women in the Court



One distinct break with the past did occur in this period; it concerned the status of women in the nation and before the Court.  In 1920, the 19th Amendment was ratified, guaranteeing women the right to vote.  In 1922, Georgia suffragist Rebecca Latimer Felton, age 87, was appointed by Governor Thomas Hardwick to an interim appointment to the United States Senate.  Although she served only one day before yielding to the recently elected Walter F. George, Rebecca Latimer Felton had the distinction of being the first woman ever to occupy a seat in the United States Senate.  That same year, another trail blazing woman, Viola Felton  (Ross) Napier, (Photo - Rollbook Signature) became the first woman to argue a case before the Georgia Court of Appeals.  The Court records reflect that Viola Napier of Macon, 31 years old, and a member of the bar since 1920, argued the case of Hendricks v. Jones, 28 Ga. App. 335 (1922),  on February 13, 1922. 
 


Mrs. Napier represented the plaintiff in a lawsuit against the owner of a hotel, claiming that the hotel owner was negligent in maintaining a dimly lit stairwell in which the plaintiff fell, causing injuries.  The trial court had overruled the defendant hotel owner’s demurrer to the lawsuit, and the hotel owner appealed, claiming that the lawsuit should have been dismissed. 


The case was heard by Chief Judge Nash Broyles and Judges O. H. B. Bloodworth and Roscoe Luke.  Although, the Court of Appeals did not rule in favor of Viola Napier’s client in Hendricks v. Jones, her advocacy in the Court of Appeals constituted a significant milestone for women.  And this would not be her last breakthrough: Viola Napier would also be the first woman to argue before the Georgia Supreme Court and the first woman elected to the Georgia legislature.


Caseload - Productivity of the Court

The caseload size and the number of decisions issued by the Court from 1920-1956 bears testament to the productivity of the court and its critical role in Georgia’s legal system.  The decisions from a day in 1920 are compared below to the decisions issued in 1956.


A Day of Decisions: 1920

On January 6, 1920, the Court of Appeals issued twenty decisions, thirteen civil cases and seven criminal.  Of the twenty cases, sixteen were decided “on the headnotes,” meaning that the published opinion was limited to a concise description of the court’s holding without an extensive written opinion.  
The criminal cases included appeals from convictions for possession and sale of intoxicating liquor, larceny, cheating and swindling, assault and battery, burglary, and unlawful shooting. All the criminal cases were decided on the headnotes and all, but one case, were affirmed.  
Of the thirteen civil appeals, the Court of Appeals affirmed the lower court in nine cases and reversed in four. Here are summaries of the four cases with written opinions.  In Morrow v. Young, 24 Ga. App. 642 (1920), the Court affirmed the Dougherty County Superior Court’s dismissal of a trover action arising out of a dispute over the assets of the bankrupt Albany Ice Cream Company.  Most of the opinion, authored by Judge Roscoe Luke, is devoted to a careful recitation of the facts and arguments of the parties, along with a list of authorities supporting the court’s holding.  Adams v. Walker, 24 Ga. App. 646 (1920), involved an appeal from the City Court of Tifton in which the City Court had directed a verdict for the defendant in a contract action.  The case involved the sale of a mule.  Adams brought suit upon a promissory note from Walker for the price of the mule, which had died before the note was due.  Walker claimed that since Adams retained title to the mule, the loss from the mule’s untimely death fell upon the seller, Adams.  In an opinion by Judge Luke, the Court reversed the lower court’s ruling in Walker’s favor, carefully analyzing the terms of the contract and concluding that the contract “was intended to make the loss of the animal fall upon the buyer rather than the upon the title-holder, where it would ordinarily fall.”   [Copy of Adams v. Walker Opinion] In Guggenheimer & Co. v. Whitehurst, 24 Ga. App. 650 (1920), an appeal from a contract action from Twiggs County Superior Court, the Court of Appeals issued a short opinion reversing the lower court’s denial of the defendant’s motion for a new trial, holding that the jury’s verdict for the defendant was without evidence to support it.  The last of the opinions was in Bradfield v. Atlanta Coca-Cola Bottling Co., 24 Ga. App. 657 (1920).  Judge Luke’s opinion for the Court of Appeals reversed the Fulton County Superior Court, which had directed a verdict for the defendant bottling company in a suit alleging it had been negligent in causing small particles of glass to be included in plaintiff’s beverage.  The court held that the questions of fact should be submitted to a jury.  Chief Judge Broyles filed a dissenting opinion, contending that the defendant’s evidence “clearly showed that it had exercised ordinary care in the bottling of the beverage.” 

A Day of Decisions: 1956


Fast-forwarding to the spring of 1956, the Court of Appeals issued the final decisions rendered in its original quarters in the State Capitol Building.  These last five decisions issued before the dedication of the new courtroom at the State Judicial Building were dated May 23, 1956. The only case in the 1956 group decided on the headnotes was Richards & Associates, Inc. v. Studstill, 94 Ga. App. 28 (1956), a tort case that the Supreme Court had taken on certiorari and reversed the original decision of the Court of Appeals, only requiring the Court of Appeals to enter judgment in accordance with the Supreme Court’s mandate.  One noticeable difference between the 1920 opinions and the 1956 opinions is that the opinions in the later group are, on average, lengthier.  


The only criminal case of the 1956 group, Scroggs v. State, 94 Ga.App. 28 (1956), resulted in a reversal of a voluntary manslaughter conviction.    Florence Scroggs was tried in Cobb Superior Court for the homicide of Effie Adams, a woman the defendant alleged had been having an affair with defendant’s husband.  The Court of Appeals, in an opinion authored by Judge John Townsend, held that the evidence suggested that the defendant’s act was justified and that the evidence did not support the conviction.


The other three decisions were in civil cases. In Reserve Life Insurance Co. v. Peavy, 94 Ga. App. 31 (1956), the Court affirmed the Bibb County Civil Court’s decision overruling demurrers to an action by a policyholder to collect on a hospitalization policy. In McGowans v. Speed Oil Company, 94 Ga. App. 35 (1956), the Court affirmed the Polk Superior Court’s dismissal of a tort suit on the ground that the plaintiff’s amendment changing the name of the defendant to “Speed Oil Company of Atlanta” sought, under the guise of misnomer, to add a new party defendant.  And in  Shropshire v. Caylor, 94 Ga. App. 37 (1956), the Court affirmed the Gordon Superior Court’s decision overruling a defendant’s demurrer in a tort case arising out of a car crash.  The defendant argued the collision was the fault of the service station employee to whom defendant had entrusted his car, but the Court of Appeals affirmed the lower court’s decision that the defendant-car owner could be sued because at the time of the crash the car “was being operated for the benefit of such owner and pursuant to his instructions.”  


These two samples of Court of Appeals opinions, one from a single day in 1920 and one from a single day in 1956, exemplify the breadth of cases adjudicated by the Court. Walker and Shropshire also illustrate the change in the Court’s environment as the days of animal power gives way to machine power.  While the average published decision was somewhat longer at the end of this era than the beginning, the decisions from Volumes 24 and 94 of the Georgia Appeals Reports bear a strong resemblance.


A Passion for the Law

The Court’s many decisions on a vast array of legal questions during this period defy a single, general description, but it is worthwhile to focus on a few individual cases that serve as exemplars of the work of the Court and its judges.  Two such cases which bear testament to the complexity and gravity of issues confronting the Court and the craftsmanship and passion of the judges are: Hendricks v. Citizens’ & Southern National Bank, 43 Ga. App. 408 (1931) and Winston v. State, 79 Ga. App. 711 (1949).


Hendrick v. Citizens’ & Southern National Bank  


In the Hendricks opinion authored by Judge Roscoe Luke, the decision begins with a concise statement of the history of the case. “Leroy Hendricks brought suit in the Chatham County Superior Court against the Citizens’ & Southern National Bank, executor of the will of Mrs. Nancy Hendricks for the recovery of damages alleged to have been sustained by reason of a libel contained in Mrs. Hendricks’s will.


In her will, Mrs. Hendricks, who had a substantial estate, left Leroy Hendricks, the son of the divorced wife of Mrs. Hendricks’s deceased son, only $100, for the stated reason that she did not “recognize him as a grandson, descendent of my blood.”  In his suit, Leroy Hendricks claimed that the execution of the will libeled him by falsely stating that he was illegitimate.  The case presented an issue of first impression. 


Leroy Hendricks, pointing to cases decided in two other jurisdictions, contended that he had a valid cause of action and should be allowed to proceed with his suit.  The Bank responded that under common law the libel action was extinguished by the death of Mrs. Hendricks, and that the trial court was right to throw the case out.  


Speaking for the Court, Judge Luke eloquently described the choice facing the Court:
Upon consideration of the question, we find ourselves squarely facing a choice between two courses; on the one hand, the orthodox course of adhering strictly to the rigid rule of the common law, which in any case of the character of that before us would do violence to our innate sense of what is fair and right; or, on the other hand, of falling in line with constantly changing concepts of the law and its administration, by conforming with what appears to be modern doctrine, “pure drawn from the fountains of justice.”  In the instant case, notwithstanding our natural aversion to do anything in the nature of “judicial legislation,” we are impelled, in good conscience, to adopt that latter alternative.  Though the doctrine that we have decided to follow, it is true, does not seem to be derived from any ancient legal lore, it has the merit, in our judgment, of being deep rooted in a moral source. . . . 


The Court concluded that Mrs. Hendricks knew that the will would be executed upon her death, and, therefore, Leroy Hendricks could sue not the bank as executor, but could sue Mrs. Hendricks’s estate.  Judge Luke’s opinion concludes its discussion of this issue with a flourish:

[Mrs. Hendricks] knew when she executed her will that, unless she took some measure to prevent it, the instrument would be presented for probate and record.  That was the very purpose of its formal execution.  The law presumes that one contemplates the natural consequences of his act, and upon that principle bases his legal responsibility.  If the allegations of the petition are true, then to hold that the estate of the executrix is not answerable in law would be to say, in effect, that the wrong committed against the plaintiff is without remedy.  This we are unwilling to hold.  Indeed, it is not unimaginable that even in the orderly administration of the law that there are circumstances where it may be possible that pure logic must in some small measure yield to righteous indignation.


Winston v. State


The second exemplar of the Court’s work is a 1949 criminal case opinion by Judge John Townsend. (Photo) It is a straightforward application of binding precedent, but is illustrative of how the Court’s decisions reflect a passion for justice.  The defendant in the case, Lloyd Winston, was convicted in the City Court of LaGrange of illegal possession of whisky.  The evidence supported the conclusion that the police had obtained the incriminating evidence by breaking through the locked door of defendant’s home without a search warrant.  That evidence was admitted against Winston at trial.  The Court of Appeals assumed that the search was a violation of the prohibition against unreasonable searches and seizures found in the state and federal constitutions.  However, the Court was bound by prior decisions of the Georgia Supreme Court that exclusion of the illegally seized evidence is not a remedy for even flagrantly illegal searches.  In such cases, defendants were left to the remedies of civil suits and police disciplinary procedures.  Less than one month before the Court of Appeals issued its decision in Winston, the United States Supreme Court had refused to require the states to exclude evidence seized in violation of the Federal prohibition on unlawful searches in Wolf v. Colorado, 338 U.S. 25 (1949).  As a matter of applying state and federal precedent, Judge Townsend’s opinion for the court dutifully applied the law set forth in earlier cases.  What is remarkable is that Judge Townsend chose to explain that he was agreeing to affirm Winston’s conviction “solely because he is bound by precedent.”  Judge Townsend then made an impassioned statement about why he believed that the state and federal constitutions both should be interpreted to include a general rule that illegally seized evidence should be excluded from trial as the remedy for the constitutional violation.

Speaking for the writer only, the decisions of our Supreme Court making admissible evidence obtained through the criminal acts of peace officers, amounting to unlawful, unwarranted, unreasonable and reprehensible violation of our two most sacred documents aside from the Holy Writ, present a most deplorable paradox.   These decisions have had the effect of making but an empty shell of what was intended by the framers of these great guaranties of liberty to be the living seed of freedom.   The foregoing decisions of our Supreme Court, coupled with the law not in conflict therewith, say in effect to the peace officers of this State, “You shall not make an unreasonable search and seizure of the home of a citizen, because his home is his castle.  The breaking down of his door is a trespass for which you are responsible both civilly and criminally.  An unlawful search and seizure by you amounts to a violation of the most sacred rights under our organic law.  However, if you do make such a search, bring the evidence you thus obtain into a court of justice, and it will be given the same consideration as evidence honorably obtained.... The rule as enunciated in this State, making evidence obtained in violation of the search and seizure clause of the Federal and State Constitutions admissible, creates an injustice for which the citizen has no adequate remedy.

Judge Townsend’s call for reconsideration of the settled legal question would not be heeded during his judicial career, but prophetically foretold the U.S. Supreme Court’s reasoning many years later when it reversed course and required states to apply the exclusionary rule to evidence illegally seized in Mapp v. Ohio, 367 U.S. 643 (1961).   Judge Townsend’s opinion in Winston illustrates both the principled application of binding precedent and how dissenting voices enrich the law over time. 


Conclusion
  
By the time of the dedication of the State Judicial Building in 1956, the Georgia Court of Appeals had an impressive legacy of stability, continuity, and productivity.  That legacy was built in the confines of the old courtroom in the Capital, which had echoed with the ongoing business of the Court of Appeals for fifty years – the sound of the gavel, the calling of cases, the arguments of the advocates, and the questions of the judges.  While the old chamber would fall silent, the business of the Court would enliven a new space where the Court would continue to build upon its estimable legacy.      


[Special block for this section in middle of Chapter]
A COURT OF APPEALS SNAPSHOT:  1927 


In a June 3, 1927, address to the Forty-Fourth Annual Session of the Georgia Bar Association, Court of Appeals Judge Reason Chestnutt Bell (Photo) provided a snapshot of the operation of the Court in 1927: its procedures, workload, docket, and internal operations.  Excerpts, including a measure of Judge Bell’s wry humor, have been provided below.

Operation as a Two Division Court


Questions for decision are occasionally discussed informally by the judges of one division with the judges of the other division, but as a rule one division knows little or nothing of what the other is deciding until the decisions are published in the advance sheets of the Southeastern Reporter.  May I remark that, notwithstanding this fact, conflicts between the decisions of the respective divisions are exceedingly rare, and that the scarcity of such conflicts would seem to be evidence that each division is tracking the law pretty closely in its rulings.

Assignment of Cases


The judges do not, after the arguments, take the cases to their offices and divide them as they might divide a bushel of potatoes.  But within each division, the cases are assigned to the different judges by a system of rotation.  In addition to the court dockets, each judge has an individual docket in which he keeps a record of the cases assigned to him.  A judge is not, under the rules, obliged to keep a case merely because it falls to him on the argument; he may exchange it to another judge on his division if he can find one who is willing.  For the most part, however, the cases are held and decided in accordance with the original assignments.

The Appellate Record


Every record is not read by every judge.  Otherwise, little time would be left for anything else.  Each judge is trusted by the others to read the record and to state the facts of the case assigned to him.  If my associates can not depend upon me for the facts of the ordinary case in my charge, I am unworthy of a position on the court.

Preparation of Opinions

Each judge, in the preparation of an opinion, makes a carbon copy which he passes on with the record to his respective associates, each of whom, after consideration, makes a note on the margin of such copy, stating whether he concurs, dissents or wishes to consult, with perhaps comments or suggestions.  This copy is retained in the private files of the judge writing the opinion.  If an opinion has been returned to its author unconditionally okayed, the case is ready to be stricken from the docket as disposed of at any time the judges may come together for that purpose.  This they are accustomed to do either in the court’s library or in the office of one of the judges.  There is no form or ceremony in the rendition of a decision.  When the judges are through with a case, it goes with the decision first to Messrs. Graham and Stevens, the reporters, who carefully study the decision for the purpose of correcting any errors the judge may have made – in spelling, grammar or rhetoric, after which they forward the decision and the record to the Clerk.  Whereupon, or presently, the Clerk exposes the decision to public inspection on a table in his office. Up to the time the case has only been in process.  Now it is decided.

Opinion Drafting    

Where a case has been the rounds of the judges and the opinion is not unanimously and unconditionally agreed to, it is brought to the consultation for discussion.  The opinions are often times returned to the author badly disfigured if not entirely ruined.  Each judge is constantly undergoing the severest discipline at the hands of his associates, for there is no delicate sentiment which saves one’s work from the hardest blow which any member of the court may see fit to give it.  Many cases are brought to consultation repeatedly before they are passed....In close cases the judges frequently write several opinions for the initial consideration of their associates.  This practice serves to bring out the different theories suggested and also to preserve the line of thought which a judge may need but might otherwise forget before succeeding in having the case disposed of. 

 
So far as I have been informed, the cases that hold the record on the Court of Appeals for the length of time actually consumed in their solution are the cases of Gilstrap vs. Leith, 24 Ga. App. 720, and Central of Ga. Ry. Co. vs. Hawley and Jones, 33 Ga. App. 375.  Each of these cases occupied the time of the judge to whom it was assigned for from six to eight weeks before any satisfactory solution could be arrived at and yet in each of them the opinion was brief....  It is not a rare occurrence to encounter cases which require from one to two weeks or even longer to decide, and it is impossible to estimate the amount of work done in a given case by the length and character of the decision rendered.  It is said that the longest opinions are usually written by the newest judge, that is, until he has better sense....  It not infrequently happens that after a decision has been unanimously agreed to, the author will hold it back and later seek to persuade the other judges that his original opinion was wrong.  This is usually a far easier task than was that of showing that he was right in the first place; although many of the reversals of the Court of Appeals by the Supreme Court are in cases in which we become doubtful of and withdrew from our first impression....  In a recent case the opinion of the majority was written by Judge Stephens, and a dissenting opinion was filed by Judge Jenkins.  The judgment was in favor of the plaintiffs in error.  The attorney who represented them is authority for the statement that one of the plaintiffs in error dropped dead while reading the opinion.  Whether it was the opinion of the majority or the dissent the attorney was unable to say; and since both opinions were especially strong in that case, it seems impossible to determine which of the judges, if either, should be held responsible for this unfortunate occurrence.

Court Docket 


A little inquiry for the purpose of estimating the relative proportion of cases affirmed and reversed reveals the following; 1,581 cases are reported in volumes 33, 34, and 35 of the reports, 1,052 civil and 529 criminal. Of the 529 criminal cases, 441 were affirmed and eighty-eight were reversed.  Of the 1,052 civil cases, twenty-four were dismissed; and 1,028 were decided on their merits, with 661 affirmed and 367 reversed.  It is seen that of the criminal cases only about 17% were reversed, of the civil about 36%; and that the dismissals amount to less than 2 ½%.


It may be interesting, though doubtless not useful, to know where the cases come from: Of the 1,052 civil cases referred to, Fulton county furnished about 20%; Bibb, Chatham, and Floyd, varying but slightly in the order named, each about 4%; Richmond, Laurens, and DeKalb, each about 2%; Decatur, Colquitt, Wilkes, Muscogee, Cobb, Glynn, and Berrien from 1 ½% to a little less than 2% each.  These fourteen counties furnished practically 50% of the litigation in the Court of Appeals, as reported in volumes 33, 34, and 35, while there were about twenty counties from which no civil case appears in these three volumes.


There are six counties from which we have had no civil case in five years, with six other counties from which only one civil case each has been sent up during this period.  The fact that a given county supplies little or no litigation does not necessarily mean that it is a community of slight business activity or that it furnishes no work for the lawyer.  We all know that the lawyer serves his client best by avoiding litigation and even controversy wherever it is possible to do so, without undue sacrifice of rights or principles.


Speaking of certiorari, a compilation shows that, beginning with the effective date of the Constitutional amendment providing for the review of decisions of the Court of Appeals by certiorari, there are reported in volumes 19 to 35, inclusive, an aggregate of about 9,000 cases, and that petitions for certiorari were made in 654 of this number.  The petitions were granted in 133 cases and denied in 521 cases.  Of those cases in which the petitions were granted, sixty-three were reversed and sixty affirmed.  The approximate results in per cents were as follows:


Certiorari applied for in 7% of the cases.


20% of the applications were granted.


80% were denied


50% of the grants were followed by reversals.

The reversals, however, amounted to less than 1% of the total number of cases decided.

Observations of an Appellate Judge


The work of an appellate judge tends naturally to a spirit of contrition and humility.  Men working together unselfishly and without rivalry in search of truth, all in pursuit of the same truth, find little cause for self-exaltation.  How greatly is this true where the thoughts and opinions of each are so rigidly analyzed, and if deemed to be wrong, are so frigidly condemned, as in the give and take business of deciding intricate law cases and endeavoring to write opinions therein in which all may concur.  There is but little stimulation from without, even after a decision is once agreed to and delivered.  The attorney for the losing party generally bemoans the fact that the judges were so dense, obstinate, or careless as never to see the point, while the attorney for the prevailing party knew all the time what the decision would be if the court were only capable of grasping his logic, and merely congratulates himself that for once it was.  No other person is particularly interested for the time being.  But what higher inspiration can one enjoy than that which is derived from the love of justice and truth or from the consciousness of having done an important task as well as one could?  We do hear from our work occasionally, as in motions for rehearing.  In these instances, there can be no mistake as to the esteem in which our decisions are held in some quarters.  And it produces a delightful sensation, after the grant of such a motion, to have the counsel in whose favor the decision was originally rendered come forward and defend it as one of the ablest ever written!  However, the destruction of one’s own handiwork, if it is found to faulty, is even more pleasurable, and no edifice is satisfying whose architecture is not the law.

Appellate Courts and the Development of Law


Of the rendition of decisions, as of the making of books, there is no end.  Although it is the belief of some great thinkers that if men were wise enough to discern and apply them, it would be found that a very few rules would suffice for all cases, the multiplication of laws has progressed to the point of becoming a menace to civilization, and the courts must share with the legislative bodies responsibility for the dreadful condition.  If, in the absence of a Moses, a Justinian, or a Blackstone, there is no remedy for what has been done, the greatest care should be taken not to add to the confusion.  Judges should exercise the most extreme caution in declaring a new rule or in opening an established rule to a new exception.  In view of the many thousand principles which have already become settled law, it should be necessary to announce new doctrines only in very rare and exceptional cases.  The lawyer who is constantly seeking to raise some new question merely to glorify himself serves the court and his country badly.  So do appellate courts mistake when they strain either to affirm or reverse a given case out of a desire for individual justice.  Such a disposition can only lead to artificial distinctions and exceptions, to the perplexity of the people and the ultimate confounding of the courts themselves.


Under our system, the judge of a reviewing court should seek that justice which is found in the logical application of the law to the facts considered abstractly and hypothetically, and not that concrete justice which the judge may personally think ought to be done under the peculiar circumstances.  Every case should be approached with a concern only for the discovery and application of the law that most naturally governs it, and without regard to what may be the resulting judgement.  It is true, the modern tendency seems to be in favor of dispensing concrete justice in the particular case, and I do not say that in the course of time it may not prove to be the wiser policy.  However, so long as we require the writing and publication of decisions, and proceed under a system of precedents, such tendency can only serve to increase the uncertainty of the law by making a rule for every case and thus enlarging the number of precedents.  A disposition to deal freely with the cases under the law may result in a larger number of reversals, but it will tend to prevent the inordinate multiplication of laws, and make for a greater sum of justice in the end.  Undoubtedly, it will at times become necessary for the judges to supply a rule of law where none has existed before.  There are gaps in the law which can be filled in no other way.  But judicial legislation can be justified only by a legal vacuum plus an absolute necessity that it be filled, and the growth of the law by that process should be slow and imperceptible as the processes of change and growth and should only follow in their wake.  The courts should deal cautiously with the so-called “case of first impression,” and the attorneys should be generous in their attitude even if the decision in such a case should be sparing in its [pronouncements].   With no one to deliver us from the multitude of rules into which we have become enmeshed, it behooves all who are interested in a life under law to lend aid against thickening the maze.]

Judge Bell’s comments on the role of the appellate judge and the role of law in society are a reminder of the timelessness of these issues.  His insightful and entertaining remarks are well worth considering as the Court of Appeals reaches its centennial almost eighty years after Judge Bell first delivered them.

�eight per Bob McAteer


� Actually argued on Feb. 14 as shown on Court docket.







